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Title: China MSA
MSA’’s Supervision Power on Pollution

Prevention from ships in different water areas
under UNCLOS framework
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Abstract

This thesis is a study of China MSA’s supervision power on pollution prevention
from ships in different water areas.

Based on UNCLOS and relevant international

conventions, national laws and regulations, this thesis analyses the supervision power
of China MSA and gives some recommendations to slove the problems existing in
the regulation.

First of all, a brief look is taken at the new ocean order established by UNCLOS.
The Convention On the precondition of recognizing sea liberty and that the sea is the
common wealth of mankind, according to the principle of national sovereignty over
land, taking into consideration modern international community’s demand for sea,
UNCLOS put forward the concept of the continental shelf and exclusive economic
zone, and establish different rights for coastal States in different sea areas.

Based on the new ocean order, the international maritime legal system has been
impacted greatly.

UNCLOS broke the sole flag State jurisdiction system, and
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adopted a mixed jurisdiction system integrated by flag States, coastal States and port
States, especially in marine environment protection and pollution prevention.

The

system built up by UNCLOS changed the jurisdiction practice of the modern States,
and the coastal States and port States enhance the marine pollution control under
their jurisdiction to protect the safety of their marine environment.

China ratified UNCLOS in 1996, and this brough many opportunities and challenges
to China, a developing country with vast sea area, and also to China MSA as well.
Through analysis of UNCLOS and domestic laws and regulations, the thesis analyzes
the China MSA’s supervisory power on pollution prevention from ships in different
water areas, including within and beyond the water areas under jurisdiction.

Through learning the advanced experience of other States, the concluding chapter
provides some recommendations from the perspective of legislation, enforcement,
equipment and cooperation to strengthen the supervision power on pollution
prevention for China MSA.

KEYWORDS: UNCLOS; China MSA; jurisdiction; pollution prevention; marine
environment
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Chapter
ChapterⅠ Introduction

1.1 Motivation

On 10th December 1982, the United Nations Convention on the Law of the Sea
(UNCLOS) was adopted at the Third United Nations Conference on the Law of the
Sea at the Montego Bay in Jamaica, and came into effect on 16th November 1994.
UNCLOS broke the sole flag State jurisdiction system, and adopted a mixed
jurisdiction system integrated by flag States, coastal States and port States.
According to the Convention, the concept of high sea has been changed, and the
scope of jurisdiction of costal States and port States has been expanded.

China

ratified UNCLOS in 1996, and the new ocean order brought many opportunities and
challenges to China, a developing country with a vast sea area.

China Maritime

Safety Administration (MSA) is responsible for maritime safety, security, pollution
prevention from ships, and protection of seafarers’ rights. The new jurisdiction
system created new opportunities and challenges for China MSA in the management
of prevention and the control of vessel pollution.

Since the laws and regulations related to marine environment protection are not
perfect, the supervision power on pollution prevention from ships is not clear and
definite.

In addition, China MSA used to supervise in coastal and port water areas,

the supervision capability can not meet the legal requirements.

Therefore, the motivation of this research paper is to analyze the jurisdiction power
of China MSA in different water areas, and to find solutions to the existing problems.

1.2 Aims and objectives

1

The aim of the research paper is to clear the supervision power of China MSA in
different water areas in order to ensure effective management on pollution prevention
from ships. The objectives of this research paper are as follows:
1) To understand the definition of different water areas and their legal status under
UNCLOS framework.
2) To understand the general principle for jurisdiction and the international
maritime legal system established by UNCLOS.
3) To understand some countries’ practices in marine pollution prevention.
4) To determine the supervision power of China MSA in accordance with
UNCLOS, relevant international conventions and domestic laws and regulations.
5) To find the problems existing in the legislation and enforcement.
6) To provide some recommendations for improving the supervision on the
prevention of vessel pollution.

1.3 Methodology

The primary methods for obtaining information in this research paper are internet
searching, consulting juristic works and discussing with the experts in this field.

1.4 Research scope

The scope of this research paper focuses on the water areas demarcation and
jurisdiction system established by UNCLOS, and the analysis of the conflict between
the legal requirements and supervision capability of China MSA, and it also provides
some solutions by learning from other countries’ practices.
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1.5 General description of the problem

The ocean is the Earth's largest body of water geographical unit. Earth's surface is
about 510 million square kilometers, and the marine area is 360 million square
kilometers, accounting for about 71 percent of the Earth's surface.
sea has great economic and scientific value.

As we know, the

However, with the development of

marine economy, many global marine environment issues are increasingly severe.
In addition, in order to seek more profits, some flag States ignore the management of
their ships, which has caused many pollution accidents from ships.

UNCLOS changed the traditional ship jurisdiction system, and set up a
comprehensive international maritime jurisdiction system.

It granted more power to

the coastal States and port States, thus effectively prevents the vessel pollution
accidents from happening.

However, based on the water areas demarcated by UNCLOS, according to the
domestic laws and regulations, the supervision power on vessel pollution prevention
of China MSA in different water areas is not clear and definite, which would lead to
absence or overlapping of supervision.

In addition, the law enforcement capability

in EEZ and the high seas needs improvement.

3

Chapter
ChapterⅡ UNCLOS

2.1 UNCLOS

After a nine-year consultation, UNCLOS finally came out in 1982, and entered into
force in 1994.

As we know, UNCLOS is regarded as the fundamental constitution

of the ocean, and its appearance provides a comprehensive framework for the
management of most waters of the world (Zhou, 2008). Also it was the first time to
admit that “the problems of sea area are interrelated, and it is necessary to consider
them as a whole” (United Nations, 1998).

The Convention confirms the customary law of the international maritime law, and
covers navigational rights, territorial sea limits, economic jurisdiction, legal status of
resources on the seabed beyond the limits of national jurisdiction, passage of ships
through narrow straits, conservation and management of living marine resources,
protection of the marine environment.

In addition, it establishes a marine research

regime and a binding procedure for the settlement of disputes between States.

In

short, the Convention is an unprecedented attempt made by the international
community to regulate all aspects of the resources of the sea and uses of the ocean,
and thus brings a stable order to mankind's very source of life (United Nations,
1998).

2.2 Main contents of UNCLOS

UNCLOS is composed of 17 parts, 446 articles, and with nine annex.

The

Convention divides the sea into different areas, and confers different rights and
imposes different obligations to the coastal States. Also UNCLOS establishes many
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systems, such as territorial sea system, contiguous zone system, exclusive economic
zone system, continental shelf natural prolongation principle, straits for international
navigation transit passage system, “the area” system, marine environmental
protection system, marine scientific research system, related marine dispute
settlement system and etc.

This research will focus on the contents of UNCLOS for

each sea area.

2.2.1 Internal water

The concept of internal water in UNCLOS is narrow sense; it refers to, in addition to
archipelagic State, the waters on the landward side of the baseline of the territorial
sea form part of the internal waters of the State (UNCLOS, 1982).

In international

law, internal water has almost the same legal status as the land territory, so the
coastal States has full territorial sovereignty over it.

For example, coastal States is

generally entitled to enforce its entire legal system in its internal waters in regard to
foreign vessels, and free or restricted use of it (Nele Matz-Lück, 2012).

2.2.2 Territorial sea

Every coastal State has the right to establish the breadth of its territorial sea up to a
limit not exceeding 12 nautical miles, measured from baselines determined in
accordance with this Convention.

A coastal State has fully sovereignty in the

extending of territorial sea, and this sovereignty extends to the air space over the
territorial sea as well as to its bed and subsoil.

However, the sovereignty in

territorial sea is different from land territory or internal water.

According to Art.2

para.3 in UNCLOS, this sovereignty is exercised subject to the Convention and to
other rules of international law (UNCLOS, 1982).
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For example, foreign vessels are

entitled to the right of innocent passage.

2.2.
2.2.33 Contiguous zone

Contiguous zone, just as its name suggests, is the zone contiguous to its territorial sea,
which may not extend beyond 24 nautical miles from the baselines (UNCLOS, 1982).
Coastal States can enjoy limited sovereign rights, such as customs, fiscal,
immigration, sanitary and right of hot pursuit, which are listed in Art.33 in the
Convention.

2.2.
2.2.44 Exclusive economic zone (EEZ)

Coastal States has sovereign rights for the purpose of exploring and exploiting,
conserving and managing the natural resources, and the jurisdiction artificial islands,
marine scientific research and marine environment in EEZ, which shall not extend
beyond 200 nautical miles from the baselines (UNCLOS).

And other countries

enjoy the rights of navigation, overflight, laying of submarine cables and pipelines
under the restrictions of the relevant provisions of the convention.

2.2.
2.2.55 Continental shelf

According to UNCLOS (UNCLOS, 1982):

“The continental shelf of a coastal State comprises the seabed and subsoil of the
submarine areas that extend beyond its territorial sea throughout the natural
prolongation of its land territory to the outer edge of the continental margin, or
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to a distance of 200 nautical miles from the baselines from which the breadth of
the territorial sea is measured where the outer edge of the continental margin
does not extend up to that distance.”
However, the outer limits of the continental shelf on the seabed either shall not
exceed 350 nautical miles from the baselines from which the breadth of the territorial
sea is measured or shall not exceed 100 nautical miles from the 2,500 meter isobath
(UNCLOS, 1982).

The coastal State exercises over the continental shelf sovereign

rights for the purpose of exploring it and exploiting its natural resources, have the
exclusive right of artificial islands, installations, structures and drilling, and give
approval to the course of submarine cables pipelines on its continental shelf laid by
other States.

What calls for special attention is that there are a little differences

between the rights enjoyed by the coastal States within or beyond 200 nautical miles.
The coastal State shall make payments or contributions in kind in respect of the
exploitation of the non-living resources of the continental shelf beyond 200 nautical
miles (UNCLOS, 1982).

2.2.
2.2.66 High sea

High sea is referred to the sea not included in the exclusive economic zone, in the
territorial sea or in the internal waters of a State, or in the archipelagic waters of an
archipelagic State.
the high sea.

Freedom of the high sea is the basic principle of the activities on

Whether coastal or land-locked States can enjoy the rights of freedom

of navigation, freedom of overflight, freedom to lay submarine cables and pipelines,
freedom to construct artificial islands and other installations permitted under
international law, freedom of fishing, and freedom of scientific research.

And these

freedoms shall be exercised under the conditions laid down by the Convention and
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by other rules of international law (UNCLOS, 1982).

In addition, UNCLOS also

set up some rules on the high sea, such as nationality of ships, prohibition of the
transport of slaves, repression of piracy, illicit traffic in narcotic drugs or
psychotropic substances, unauthorized broadcasting, right of hot pursuit and right of
approach.
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Chapter Ⅲ UNCLOS and international maritime legal system

UNCLOS as the “Constitution of the Oceans”, establishes rules governing all uses of
the oceans and their resources and has great impact on every field of marine
activities, including international maritime legal system.

3.1 UNCLOS and IMO, IMO instruments

International Maritime Organization (IMO) is the United Nations specialized agency
with responsibility for the safety and security of shipping and the prevention of
marine pollution by ships (IMO, 2013).

Since 1959, the sole UN specialized

agency exclusively devote to maritime affairs, has developed comprehensive
multilateral treaties and recommendations regulating technical measures (Agustin
Blanco-Bazan, n.d.).

And these instruments are implemented worldwide and make

tremendous contributions to improving the safety of shipping and to preventing
marine pollution from ships.

Because IMO maritime legislation practice was long

before UNCLOS, during the UNCLOS making process, IMO kept close relationship
with the United Nations Conference on the Law of the Sea, and made great
contribution to UNCLOS and keeping it consistent with the conventions established
by IMO.

In addition, UNCLOS absorbs many principles and ideas developed by

the IMO instruments, such as civil liability and compensation for oil pollution
damage, traffic separation scheme, particularly sensitive sea area, etc.

UNCLOS is framework treaty, also called “umbrella convention”, because most of
its provisions are not self-executing and according can only be implemented through
specific operative regulations in other international agreements, such as the treaties
adopted by IMO (Agustin Blanco-Bazan, 2013).
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For example, in UNCLOS there

are several provisions which require States to "take account of" or "conform to" the
relevant international rules and standards developed by or through the "competent
international organization" (IMO, 2012).

Certainly IMO belongs to the “competent

international organizations” and the standards set up by it can be applied.

Conversely, UNCLOS as the “Constitution of the Oceans”, establishes the guidelines
for the management of the oceans and covers the principles of maritime navigation
system and marine environment protection system.

Thus, the instruments

developed by IMO shall stick to these principles.

In brief, UNCLOS provides comprehensive jurisdictional framework for the
adoption and implementation of IMO instruments, meanwhile the adoption and
implementation of IMO instruments ensure the fundamental purposes of UNCLOS
can be realized.

3.2 Flag, coastal and port State jurisdiction established by UNCLOS

UNCLOS set up a comprehensive international maritime legal system, and it defines
flag, coastal and port State jurisdiction, and the legal status of territorial sea, EEZ,
straits used for international navigation, high sea, etc.

The Convention establishes

general principle for jurisdiction, and clearly defines the obligation of State parties.

3.2.1 Flag States maritime jurisdiction

From the perspective of flag States jurisdiction, the basic obligations related to safety
navigation are in part VII, named “high sea”.

The international safety standards

implemented on high sea only depends on the implementation of the jurisdiction of
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flag States.

However, wherever the vessel is, these regulations implemented

effectively depending on the flag States.

The obligations of flag States imposed by

UNCLOS cover the whole cycle and all aspects of the vessel.

According to UNCLOS Art.91 “nationality of ships”, “every State shall fix the
conditions for the grant of its nationality to”, “there must exist a genuine link
between the State and the ship”.
States in detail.

The Art.94 stipulates the basic obligation of flag

These provisions require flag States to take measures to ensure the

safety at sea, and these measures shall conform to generally accepted international
regulations, procedures and practices.

Art.9 para.1 “every State shall effectively

exercise its jurisdiction and control in administrative, technical and social matters
over ships flying its flag”.

Specifically, from the aspect of the construction,

equipment and seaworthiness, Art.94 para.4 (a) “each ship, before registration and
thereafter at appropriate intervals, is surveyed by a qualified surveyor of ships, and
has on board such charts, nautical publications and navigational equipment and
instruments as are appropriate for the safe navigation of the ship”.

From

jurisdiction of seafarers, Art.94 para.3 (b) stipulates every State shall take measures,
such as “the manning of ships, labour conditions and the training of crews, taking
into account the applicable international instruments”, to ensure safety at sea.
Art.94 para.4 (b) (c) provide these measures in further detail.

And

From signals,

maintenance and collision prevention, Art.94 para.3 (c) requires flag States to take
measures for ships flying its flag in “the use of signals, the maintenance of
communications and the prevention of collisions”.

From maritime salvage, Art.98

stipulates that “every State shall require the master of a ship flying its flag, in so far
as he can do so without serious danger to the ship, the crew or the passengers to
render assistance to any person found at sea in danger of being lost”.

For maritime

accident investigation, Art.94 para.7 provides that “Each State shall cause an inquiry
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to be held by or before a suitably qualified person or persons into every marine
casualty or incident of navigation on the high seas involving a ship flying its flag and
causing loss of life or serious injury to nationals of another State or serious damage
to ships or installations of another State or to the marine environment”, and Art.94
deals with “Penal jurisdiction in matters of collision or any other incident of
navigation”.

The flag States’ rights and obligations of marine environment protection and marine
pollution prevention are in Part VII “protection and preservation of the marine
environment”.

According to Art.211 para.2, “States shall adopt laws and

regulations for the prevention, reduction and control of pollution of the marine
environment from vessels flying their flag or of their registry”.

Art.217

“enforcement of flag States” is the specialized provision dealing with the effective
enforcement of international rules and standards by the flag States, and emphasizes
the effective enforcement shall be taken “irrespective of where a violation occurs”.
The article requires flag States to take appropriate measures to ensure that “vessels
flying their flag or of their registry are prohibited from sailing, until they can proceed
to sea in compliance with the requirements of design, construction, equipment and
manning provides by the international rules and standards”;
certificates, which shall be periodically inspected’.

and “carry on board

These provisions conform to

Art.94 “the obligations of flag States”, and extend the obligations to environment
protection field.

Art.217 para.4 provides that “flag States shall provide for

immediate investigation and where appropriate institute proceedings in respect of the
alleged violation irrespective of where the violation occurred or where the pollution
caused by such violation has occurred or has been spotted”.

In addition, para.8

requires the “penalties provided for by the laws and regulations of States for vessels
flying their flag shall be adequate in severity to discourage violations wherever they
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occur”.

3.2.2 Maritime jurisdiction of port States

Some provisions in UNCLOS concerns pollution prevention of port State jurisdiction,
and extend this jurisdiction to offshore installations.

Art.219 “Measures relating to

seaworthiness of vessels to avoid pollution” provides that port States, “as far as
practicable, shall take administrative measures to prevent the vessel from sailing,
which is within one of their ports or at one of their off-shore terminals and in
violation of applicable international rules and standards relating to seaworthiness of
vessels and thereby threatens damage to the marine environment”.

According to

Art.217 para.3, port States shall accept the certificates issued “pursuant to
international rules and standards and by other States, and regard them as having the
same force as certificates issued by themselves, unless there are clear grounds for
believing that the condition of the vessel does not correspond substantially with the
particulars of the certificates”.

Art.218 “enforcement by port States” provides that

the port States “may undertake any investigate and proceeding in respect of any
discharge from that vessel when the vessel is voluntarily within a port or at an
off-shore terminal”.

Art.219 establishes the basic principle of detention, port

States must permit the vessel to continue sailing when the sailing would not cause
any improper threat to the marine environment, but “may permit the vessel to
proceed only to the nearest appropriate repair yard”.

While in the safety of shipping

aspect, there is no specific provision on port State jurisdiction.

This is different

from the major conventions established by IMO, which has extended the jurisdiction
to the safety of shipping.

3.2.3 Maritime jurisdiction of coastal States
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The jurisdiction of coastal States is reflected in the jurisdiction of the territorial sea,
continuous zone, EEZ, continental shelf and high sea.

In general, within the

territorial sea, the coastal States maritime jurisdiction is innocent passage centered;
while in EEZ, it focuses on the marine environment protection.

According to Art.21, “The coastal State may adopt laws and regulations, in
conformity with the provisions of this Convention and other rules of international
law, relating to innocent passage through the territorial sea”, especially in the safety
of shipping, maritime traffic management, protection of navigational equipment,
facilities and other facilities or equipment, preservation of coastal environment, and
prevention, reduction and control of pollution.

The coastal state may require the

foreign vessels to comply with these rules in the innocent passage through the
territorial sea, even if the ship's flag State is not the State party to the convention.
Para.2 provides “laws and regulations shall not apply to the design, construction,
manning or equipment of foreign ships unless they are giving effect to generally
accepted international rules or standards”, this sets a clear limit for the coastal States
jurisdiction.

According to Art.22, “the coastal State may, where necessary having

regard to the safety of navigation, require foreign ships exercising the right of
innocent passage through its territorial sea to use such sea lanes and traffic separation
schemes as it may designate or prescribe the regulation of the passage of ships, in
particular, tankers, nuclear-powered ships and ships carrying nuclear or other
inherently dangerous or noxious substances or materials may be required to confine
their passage to such sea lanes.”

In addition, “the designation of sea lanes and the

prescription of traffic separation schemes shall take into account of the
recommendations of the competent international organization”.

Furthermore,

Art.23 stipulates these special vessels shall carry documents and observe special
precautionary measures established for such ships by international agreements”.
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According to Art.56 para.1 (b), the coastal State has jurisdiction over the protection
and preservation of the marine environment.

It may make laws and regulations for

its EEZ to prevent, reduce and control pollution from ships.

And according to

Art.220 and Art.221, “if there are clear grounds for believing that a vessel navigating
in the territorial sea during its passage therein, violated laws and regulations of that
State adopted in accordance with this Convention or applicable international rules
and standards for the prevention, reduction and control of pollution from vessels, the
costal State may undertake physical inspection of the vessel relating to the violation
and may, where the evidence so warrants, institute proceedings, including detention
of the vessel”.

When this kind of violation occurs in EEZ, “coastal State may

require the vessel to give information regarding its identity and port of registry, its
last and its next port of call and other relevant information required to establish
whether a violation has occurred”; only when the violation “results in a substantial
discharge causing or threatening significant pollution of the marine environment, the
coastal State may undertake physical inspection of the vessel for matters relating to
the violation if the vessel has refused to give information or if the information
supplied by the vessel is manifestly at variance with the evident factual situation and
if the circumstances of the case justify such inspection”.

Art.221 is the provision in regard to the interference of coastal States beyond
territorial sea, “nothing in this Part shall prejudice the right of States, pursuant to
international law, both customary and conventional, to take and enforce measures
beyond the territorial sea proportionate to the actual or threatened damage to protect
their coastline or related interests, including fishing, from pollution or threat of
pollution following upon a maritime casualty or acts relating to such a casualty,
which may reasonably be expected to result in major harmful consequences”.
While Art.211 para.6 is the provision about special mandatory measures, special area
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and PSSA, “Where the international rules and standards are inadequate to meet
special circumstances and coastal States have reasonable grounds for believing that a
particular, clearly defined area of their respective exclusive economic zones is an
area where the adoption of special mandatory measures for the prevention of
pollution”.

In respect of compensation liability of marine pollution, Art.235

provides that “”States shall ensure that recourse is available in accordance with their
legal systems for prompt and adequate compensation or other relief in respect of
damage caused by pollution of the marine environment by natural or juridical
persons under their jurisdiction” and “States shall cooperate in the implementation of
existing international law and the further development of international law relating to
responsibility and liability for the assessment of and compensation for damage and
the settlement of related disputes, as well as, where appropriate, development of
criteria and procedures for payment of adequate compensation, such as compulsory
insurance or compensation funds”.

According to Art.98, in territorial sea and EEZ, “every coastal State shall promote
the establishment, operation and maintenance of an adequate and effective search and
rescue service regarding safety on and over the sea and, where circumstances so
require, by way of mutual regional arrangements cooperate with neighbouring States
for this purpose”.

And Art.100 to Art.107 emphasizes that “all States shall

cooperate to the fullest possible extent in the repression of piracy on the high seas or
in any other place outside the jurisdiction of any State”, including the responsibility
and liability; the definition of piracy, pirate ship or aircraft, acts of piracy; and the
principle clause of seizure of ship or aircraft on suspicion of piracy and the liability.

Part XIII and Part XIV are the provisions that encourage States and competent
international organizations to promote and facilitate the development of marine
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environment protection, marine scientific research and marine technology.
Art.197 provides that “States shall cooperate on a global basis and, as appropriate, on
a regional basis in formulating and elaborating international rules, standards and
recommended practices and procedures for the protection and preservation of the
marine environment, taking into account characteristic regional features”.

Art.202

provides that “States shall promote programmes of scientific, educational, technical
and other assistance to developing States for the protection and preservation of the
marine environment and the prevention, reduction and control of marine pollution”.
Art.203 further provides “developing States shall be granted preference by
international organizations in the allocation of appropriate funds and technical
assistance; and the utilization of their specialized services.”

3.3 Analysis of significance of the jurisdiction change in UNCLOS

UNCLOS establishes the flag, coastal and port State jurisdiction system, especially
in marine environment protection and pollution prevention.

The Convention

allocates the jurisdiction of pollution prevention, and it confirms the primary status
of flag States jurisdiction, meanwhile entitles certain jurisdiction power to port States
and coastal States, and extends the certain jurisdiction of coastal States to EEZ.
Flag States are the main contributors to pollution prevention, and have full control
over the ships flying its flag.

Coastal States can take measures to the ships

impacting its marine environment, such as proceedings, detention and inspection.
Port States can institute proceeding to the ships violating the rules on the high sea,
but the the vessel is voluntarily within a port or at an off-shore terminal; the port
States can also institute proceeding to the ships impacting their marine environment,
and have the obligation to assist the flag States or injured States to institute
proceeding to the ships violating the rules.
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The conflicts of jurisdiction of ship pollution prevention mainly refer to the power
conflicts of the formulation and implementation of the laws and regulations among
the flag States, port States and coastal States in order to prevent, reduce and control
marine pollution from vessels (Liu, 2007).

From the International Convention for

the Prevention of Pollution of the Sea by Oil 1954 (OILPOL 1954) and the
Convention on the High Seas sticking to the traditional jurisdiction of the flag State,
namely the exclusive jurisdiction of the flag State; developing to the International
Convention Relating to Intervention on the High Sea in Cases of Oil Pollution
Casualties 1969 (INTERVENTION 1969), to a certain extent shaking the traditional
exclusive jurisdiction of the flag State; and to the International Convention for the
Prevention of Pollution From Ships (MARPOL) and the Protocol of 1978 Relating to
the International Convention for the Prevention of Pollution From Ships 1973
(MARPOL 73/78), essentially breaking the traditional exclusive jurisdiction of the
flag State; and finally to UNCLOS which summarized the experience and lessons
since OILPOL 1954 and established a relative complete jurisdiction system.

This

system changed “flag States centralism” in ships pollution prevention jurisdiction,
and this change is reasonable and of great significance for marine environmental
protection.

First of all, the dispute of ship pollution prevention jurisdiction has experienced the
struggle and compromise between flag States and coastal States, and the changes
reflect the power shifts of flag States and coastal States.

In nature, this is the

struggle between territorial jurisdiction and personal jurisdiction.

Territorial

jurisdiction refers to a country’s power over events and persons within the bounds of
a particular geographic territory, and the coastal States’ pollution prevention
jurisdiction are based on the jurisdiction of their water areas, belonging to one kind
of territorial jurisdiction (Song, 2007).

Personal jurisdiction refers to a country’s
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power over its citizens.

A ship is called the floating territory, but it is not really a

national territory (Song, 2007).

In contrast, due to ships with anthropomorphic

characteristics, the jurisdiction of ship is more likely with nature of personal
jurisdiction.

Finally, as the general rules of international law, territorial jurisdiction

is superior right, and the jurisdiction of coastal States that belongs to territorial
jurisdiction gradually appeared the trend of escalation.

Secondly, the dispute of pollution prevention jurisdiction reflects the interests
balance between the principle of freedom of navigation and environmental protection.
The formulation and implementation of the law depends on the balance and choice of
interests, especially when the two kinds of interests are conflicting, the law must
establish priorities between the interests.

Before the modern times, due to human

development and utilization of marine capacity limitations, the pollution and
destruction of the ocean by humans are not serious; therefore, the theme of that time
is protecting freedom of navigation as far as possible and promoting human
communication rather than protecting the marine environment (Liu, 2007).
However, since modern times, with the increase of marine environmental pollution,
measures have been taken for the necessary restrictions on freedom of navigation,
and this limitation aims to protect the marine environment.

Therefore, between the

interests balance process of the freedom of navigation and environmental protection,
the latter has been given due attention, and the former has been gotten a
corresponding limit.

Thirdly, from the perspective of legislative trend of the international convention on
pollution prevention, the jurisdiction of coastal States gradually appeared the trend of
escalation.

In the respect of marine environmental protection, this trend has

sufficient basis.

The same as all the protection of public goods, the protection of

19

marine environment must find a suitable guardian, and this choice relates to the
effectiveness of the marine environment protection.

Choosing flag States as the

subject of supervision in many cases is not appropriate, because the flag States are
not the direct victims of marine pollution, so that it is difficult for the flag States to
have enough motive power to enforce the strict environmental standards, and some
convenient flag States lack the capability to supervise the ships flying their flag.
While choosing the coastal States as the subject of supervision may have more
practical significance, the marine pollution relates to their people's health and the rise
and fall of local fisheries and tourism, so that coastal States are more suitable as the
guardian for the protection of marine environment.

Last but not least, the expansion of jurisdiction of coastal States is a necessary
supplement to the jurisdiction of flag States.

This expansion could not shake the

flag State primacy in ship pollution prevention, the flag States still enjoy the
domination over the pollution control in ship-building.

And taking over the

jurisdiction by the coastal States is not realistic, because many coastal States
pollution standards are not unified, and there are also pollution prevention issues on
the high sea in the international law.
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Chapter IV Chinese marine legislation and practices

China has land territory of 9.6 million square kilometers, and its coastline reaches
nearly 18000 kilometers.
square meters.

There are more than 6,500 islands that are more than 500

According to the relevant provisions about EEZ and continental

shelf in UNCLOS, the sea area under Chinese jurisdiction reaches about 3 million
square kilometers, and the area of territorial sea is about 380 thousand square
kilometers (State Oceanic Administration, 1996).

The rapid development of Chinese economy and trade has brought the rapid
development of shipping industry and prosperity.

Meanwhile, the frequent

activities of the vessels pose a challenge to maritime safety and pollution prevention.

4.1 The marine legislation in China

China has ratified the Convention in 1996, and then began to fully enjoy and assume
the relevant rights and obligations granted by it.

China's basic system of the law

of the sea, including the sea area, and the legal status and institutions of different sea
areas, are mainly established according to the Convention, and the related contents
are embodied in China’s ocean basic laws.

The basic principles and contents of

UNCLOS constitute Chinese sea legal system at the macro level.

The pattern of manifestation of Chinese sea legal system is diversiform.

There is

not a single basic ocean law, and the various law and regulations are scattered in the
relevant

national

legislation

and

department

Administration, 2012).
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legislation

(State

Oceanic

4.1.1 Basic law

There were four Constitutions after the founding of the People's Republic of China,
and there were contents about marine affairs in the 1978 Constitution.

“The

Statement of Government of the People's Republic of China on the Territorial Sea”,
“the People's Republic of China Territorial waters and contiguous zone law” and “the
People's Republic of China exclusive economic zone and the continental shelf law”
provides the width of Chinese territorial sea, the legal status of different sea areas,
related to territorial sovereignty, sovereignty right and jurisdiction.

And these laws

are the basis of other marine legislation.

4.1.2 General law

General marine law is the basic relations law established by the Standing Committee
of the National People's Congress, related to the maritime affairs management.
Mainly including "Marine Environmental Protection Law", "Maritime Traffic Safety
Law," "Sea Area Use Management Law", "Mineral Resources Law", "Law of
Fishery", Law of Port”, “Renewable Energy Law”, “Law of Island Protection” and so
on.

4.1.3 Marine administrative rules and regulations

Administrative rules and regulations are the legal norm formulated by the State
Council to regulate the administrative relationship.

There are more than twenty

marine administrative rules and regulations in China, covering nearly all the fields in
marine affairs, such as marine environment, marine resources, marine technology,
marine traffic and etc., mainly including “the regulation of ocean dumping”, “the
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regulation of prevention and control of marine environment pollution damage by the
marine construction projects”, “the regulation of prevention and control of marine
environment pollution damage by terrigenous pollutants”, “the regulation of
prevention and control of marine environment pollution from ships”, “the regulation
of environment protection of offshore oil exploration and development”, “the
regulation of Chinese-foreign cooperation in exploiting offshore oil resources”, “the
regulation of foreign-related marine scientific research”, “channel management
regulations”, “the regulation of protection of underwater cultural relics” etc..

4.1.4 Departmental rules

Departmental rules are the legal norm formulated by the administrative department
of marine affairs in accordance with its specific functions and powers to regulate
marine activities.

More specifically, the competent department according to

relevant laws and administrative rules and regulations, within the extent of authority
of the department, establish the regulations on specific issues of marine management
activities.

For example, the ocean competent department formulated “the

administrative regulation of the right to use sea area”, “the registration rule of

the

right to use sea area”, “the measures for the implementation of the regulation of
ocean dumping”, “the measures for administration of marine natural reserves”; the
traffic competent department formulated “the administrative regulations of
prevention and control of marine environment pollution from ships and related
activities”; Department of Land and Resources formulated “the measures for the
implementation marine administrative penalty”; State Administration of Work Safety
formulates “the rules of offshore oil production safety”.

These rules are established

to clearly define the specific issue of the relevant laws and implement the specific
provisions in the high-level laws.
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4.1.5 Local decrees and government regulations

Local sea legislation is the normative document of law established by the local
government that has the legislative power, based on the provisions of the law or
authorized to develop or modify the local decrees and government regulations on
marine management in its administrative area.

Local sea legislation shall be

formulated based on the provisions of laws, administrative regulations or authorized.
The primary mission of local sea legislation is implementing the relevant provisions
in national laws and administrative regulations, and implementing the function and
power belonging to the specific administrative management in their respective
administrative areas.

There are 11 coastal provinces, municipalities and

autonomous regions (not including Hong Kong, Macao and Taiwan regions) in China,
and the People's Congress and its Standing Committee, the government in these
regions, basing on the specific conditions and actual needs, formulate the relevant
rules and regulations to manage marine environment, marine resources, marine
technology, marine traffic etc..

4.1.6 Treaties and agreements

The treaties and agreements that China ratified are the important components of
Chinese sea legal system, and among them, UNCLOS is the most important.

In

addition, China ratified a series of conventions relating to marine environment
protection, marine fishery, maritime safety, including International Convention on
Civil Liability for Oil Pollution Damage, 1969; Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other Matter, 1972 and its protocol of
1996; MARPOL 73/78; and SOLAS etc.

Furthermore, the relevant agreements

concluded by China with neighboring countries, such as the fisheries agreements
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between China and South Korea, Japan and other countries, the agreements on Beibu
Bay demarcation between China and Vietnam, are part of Chinese sea legal system.

4.2 Marine management practices in China

According to the law and management system, China’s sea area is managed by many
government sectors, such as State Environmental Protection Administration (SEPA),
State Oceanic Administration (SOC), China MSA, China's Fishery Administration
(CFA), China's Border Coast Guard (CBCG), and China Custom (CC) etc.

These

departments assume different missions; however, overlapping functions are likely to
result in administrative resources waste and many supervision problems.

In order to

manage the sea areas more effective and efficient, in 2013, China government
integrated the SOA and its China Marine Surveillance, CBCG, CFA, and CC’s
Marine anti-smuggling police, to form a new marine administrative departmentChina Coast Guard, to protect marine rights and carry out marine law enforcement
activities.

As the national maritime administrative department, China MSA is reserved in the
reform.

And this illustrates the necessity of independent existence of China MSA.

China MSA assumes the responsibility of all matters related to maritime and
shipping safety, including the supervision of non-fishery or non-military vessels
under the jurisdiction of China, prevention of pollution from ships, inspection of
ships and offshore facilities, marine accident inspection, marine salvage, seafarer
management, law enforcement on matters of maritime safety and pollution
prevention law etc.

In addition, China MSA has the responsibility of research and

implementation of international maritime conventions and treaties, supervision and
administration as the flag State, port State and coastal State, the communication and
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cooperation with IMO and other international organizations related to maritime.

It

is because of the international and uniqueness of China MSA, so that it is reserved in
the reform.
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Chapter V China MSA
MSA’’s supervisory power on the prevention of vessel pollution

According to the Marine Environmental Protection Law (MEPL), which is basic law
of China's marine environment protection, Art.5 provides that “The Harbour
Superintendency Administration of the People's Republic of China shall be
responsible for supervising, investigating and dealing with the discharge of pollutants
from vessels and for exercising surveillance over the waters of the port areas; it shall
also be in charge of environmental protection against pollution damage caused by
vessels”. The Harbour Superintendency Administration is the precursor to the MSA,
so this provision provides the basic scope of the China MSA’s supervisory power on
marine environmental protection.

5.1 The supervisory power of MSA within the water areas under jurisdiction

5.1.1 The jurisdiction of water areas

For the definition of the waters under the jurisdiction of the People's Republic of
China, MEPL Art.2 para.1 provides the range of application:“ this Law shall apply to
the internal seas, territorial seas, contiguous zone, EEZ, continental shelf of the PRC
and all other sea areas under the jurisdiction of the PRC”.

According to UNCLOS, China has the complete and exclusive sovereignty over its
internal water and territorial seas, and the foreign vessels only enjoy the innocent
passage in the territorial seas.

China can establish laws and regulations to protect

marine environment and require foreign vessels comply with these laws and
regulations during the innocent passage.

But as stated previously, the standards set

up shall not be stricter than the accepted international rules or standards.
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So China

MSA has the right of jurisdiction on pollution prevention from ships stipulated in the
laws and regulations in the internal water and territorial seas.

If the ship damages

the marine environment during its passage in China’s territorial waters, MSA can
detain the vessel that violates the China’s law and regulations.

Within the contiguous zone, according to UNCLOS, coastal States can punish the
behavior that violates the laws or regulations concerning the customs, fiscal,
immigration, sanitary.

According to TWCZL Art.13: “The People's Republic of

China has the right to exercise control in the contiguous zone to prevent and impose
penalties for activities infringing the laws or regulations concerning security, the
customs, finance, sanitation or entry and exit control within its land territory, internal
waters or territorial sea”.

It is observed that the law in China is almost consistent

with the Convention, except for the extra jurisdiction on “security”. And there is no
specific interpretation on “security” in the legal provision.

However, there are

many provisions related to ship management issues in the law, so the jurisdiction on
“security” should include the navigation safety management at least.

Though there

is no specific provision about pollution prevention in contiguous zone in the law, the
MEPL and the regulation of prevention and control of Marine pollution to the Marine
environment include the contiguous zone in the range of application.

In addition,

because the scope of rights in contiguous zone is bigger than the EEZ, and there are
specific provisions on pollution prevention in the EEZ in the Convention and China’s
relevant laws, so MSA assumes the right and obligation of pollution prevention from
ships in contiguous zone.

Within the EEZ, according to UNCLOS Art.56 para.1 (b), the coastal States has the
jurisdiction of the protection and preservation of the marine environment in the EEZ.
China can establish laws and regulations to prevent, reduce and control the pollution
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from ships in the EEZ.

And according EEZCSL Art.10, “the competent authorities

of the PRC shall have the right to take all necessary measures to prevent, reduce and
control pollution of the marine environment for the protection and preservation of the
marine environment in the EEZ and on the continental shelf”.

In addition, the

MEPL and the regulation of prevention and control of Marine pollution to the Marine
environment include the EEZ in the range of application.

Therefore, on the basis of

the Convention and Chinese law and regulations, EEZ has the basically the same
legal status as the territorial sea in pollution prevention from ships.
the jurisdiction on pollution prevention from ships in EEZ.

And MSA has

Within the EEZ, MSA

can require the ship to provide interrelated data if the ship is found not to comply
with the regulations on pollution prevention; MSA can inspect the ship if the ship is
found pollution discharge; and MSA can detain the ship if the ship poses a
threatening damage to the marine environment.

It is necessary to note that, according to the MEPL, “CFA is responsible for the
supervising the discharge of pollutants by vessels in the fishing harbour and for
exercising surveillance over waters thereof.”

So MSA has no jurisdiction on the

fishing vessels and all the vessels within the fishing harbour.

Furthermore, though

there is no provision about the jurisdiction of military harbour, the military harbour
as one of national defense base in our country, they have the characteristics of
specificity, confidentiality, and discipline.

And according to the relevant military

law, the military harbour has the “specialized port specialized use, specialized port
specialized manage” management system.

Therefore, commercial ships can not

enter the military ports, and MSA has no jurisdiction on the water areas in military
harbour.

To sum up, the water areas under China’s jurisdiction where China MSA has
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jurisdiction are the ports except the fishing ports and military ports, and the internal
water, territorial sea, contiguous zone and the EEZ.

5.1.2 The jurisdiction of objects

According to MEPL Art.2 para.2: “all vessels, platforms, airborne vehicles and
submersibles, as well as all enterprises and individuals engaged in navigation,
exploration, exploitation, production, scientific research or other activities in the sea
areas under the jurisdiction of the PRC shall comply with this law.”

That means the

vessels in the water areas under the jurisdiction of the PRC, regardless of the national
ships or foreign ships shall be under the jurisdiction of China MSA.

However, as

mentioned above, not all types of ships are under the jurisdiction of MSA, according
to the MEPL Art.5 para.3 which has been provided above, China MSA does not have
the jurisdiction on military vessels, and the jurisdiction on fishing vessels only if they
are within the commercial ports under the jurisdiction of MSA.

Therefore, China MSA has the jurisdiction of pollution prevention from ships on
commercial ships, and the jurisdiction on fishing ships is with geographic
restrictions.

5.1.3 The management methods

According to MEPL Chapter IX and the regulation of prevention and control of
Marine pollution to the Marine environment Chapter VIII, the management methods
that China MSA has are mainly the following kinds: mandating to modify during the
limited period; if the vessel refuses to modify, MSA can mandate to stop operation
and mandatory uninstall, prohibit the vessel from entering, leaving, berthing or
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transit stop, or mandate to suspension, change of route, departure the territory, or sail
to the appointed places; warning; imposing a fine; temporarily suspending or
revoking the certificate of competency or other valid documents if the person liable
is seafarer.

5.2 The supervisory power of MSA beyond the water areas under jurisdiction

Generally speaking, China MSA has no jurisdiction on pollution accidents from ships
beyond the water areas under jurisdiction, but except the two special cases.

5.2.1 The pollution accidents from ships on the high seas

Beyond the water areas under the jurisdiction of the PRC, though China does not
have jurisdiction, according to UNCLOS Art.221: “the coastal States can take and
enforce measures beyond the territorial sea proportionate to the actual or threatened
damage to protect their coastline or related interests from pollution or threat of
pollution following upon a maritime casualty or acts relating to such a casualty.”
And according to MEPL Art.2 para.3: “this law shall also apply to areas beyond the
sea areas under the jurisdiction of the PRC that cause pollution to the sea areas under
the jurisdiction of the PRC.”

In addition, Art.71 para.2 provides: “for maritime

incidents on the high seas resulting in consequences of causing major pollution
damage to the sea areas under the jurisdiction of the PRC or vessels and facilities on
the sea possessing pollution threat, the competent State administrative department in
charge of maritime affairs shall have the right to adopt necessary measures
corresponding with pollution which have actually happened or may possibly
happen.”

Because the sea is a flowing wholeness, the pollutants from ships and

related activities in one sea area can spread to another sea area with the movement of
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water.

The pollutants discharged outside our water area can also cause pollution to

our marine environment and infringe upon the sovereignty of our country.

The

regulation in China’s pollution prevention law is consistent with UNCLOS,
INTERVENTION 1969 and the protocol relating to intervention on the high seas in
cases of marine pollution by substances other than oil 1973.

However, there are some limitations when China MSA takes measures to the foreign
vessels on the high seas in accordance with MEPL Art.71.

Though the regulations

in Art.71 are abstract and there is no specific restrictions on the authority of MSA,
Art.97 in MEPL provides “if an international treaty regarding environment protection
concluded or acceded to by the PRC contains provisions differing from those
contained in this law, the provisions of the international treaty shall apply, unless the
provisions are ones which the PRC has announced reservations”.

Therefore, China

MSA shall abide by the regulations in INTERVENTION 1969 when it takes
measures to the ships on the high seas that could cause actual or threatening damage
to our water areas.

And there are some restrictions in INTERVENTION 1969

(INTERVENTION 1969):

“1, these measures do not affect the principle of freedom of the high seas; 2, no
measures shall be taken against any warship or ships using for government
non-commercial services; 3, before taking any measures, a coastal State shall
proceed to consultations with other States affected by the maritime casualty,
particularly with the flag State or States; 4, the coastal States shall be obliged to
pay compensation to the extent of the damage caused by measures which exceed
those reasonably necessary”.
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Therefore, China MSA can take measures to the vessels on the high seas that affect
or may affect our marine environment, but shall abide by certain constraints.

5.2.2 National ships causing pollution on the high seas

Because MEPL Art.2 stipulates that the law applies to the internal water, territorial
water, contiguous zone, EEZ of the PRC, and does not apply to the high seas.
Therefore, if our national ships cause oil pollution on the high seas, and the accident
does not affect or pose a threat to the water areas under China’s jurisdiction, there is
no legal basis for China MSA to manage or punish the vessel.

I think that in this case there is no regulation about national vessels causing pollution
on the high seas is one of legislation omissions in MEPL.

China MSA shall have

the right to take measures in such cases, the reasons are as follows:

Firstly, the oil pollution is caused by Chinese vessel, according to the “nationality
jurisdiction” principle, flag States has jurisdiction on the ships flying its flag.
Therefore Chinese competent authority has the jurisdiction on the ships causing oil
pollution.

If the pollution occurs in China’s water area, as mentioned above, China

MSA can punish the ship in accordance with MEPL.

If the pollution occurs in the

water areas under other States’ jurisdiction, there are two jurisdiction in this case,
that is the “territorial jurisdiction” of coastal States and the “nationality jurisdiction”
of the flag States, both the coastal State and China have jurisdiction on the Chinese
vessel.

As a general rule, the coastal State would punish the vessel, according to

“non-repeated penalty” principle, China MSA would not punish the vessel.

If the

pollution occurs on the high seas, as long as the accident does not affect other States,
other States would not have jurisdiction on the accident, and Chinese competent
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authority has the only jurisdiction on the Chinese vessel.

However, there is no

corresponding regulation in MEPL and other laws and regulations, consequently the
vessel can not get due punishment and China MSA can not punish the vessel.
Therefore, MEPL should formulate the corresponding provisions to make MSA
punish the vessel on its legal basis.

Secondly, according to UNCLOS, the jurisdiction of flag States on national ships is
not only a right, but also an obligation or responsibility.

UNCLOS Art.194 para.1

provides: “States shall take, individually or jointly as appropriate, all measures
consistent with this Convention that are necessary to prevent, reduce and control
pollution of the marine environment from any source”.

Though this paragraph is

the provision of principle, China shall be in accordance with the principle, and has
the responsibility and try her best to prevent Chinese vessels from pollution.
Therefore, China MSA has the obligation to prevent Chinese ships from oil pollution
on the high seas and to give corresponding punishment to the ships liable.

Thirdly, as mentioned above, UNCLOS Art.217 provides flag State shall adopt
necessary measures to prevent, reduce and control the marine environment pollution
from the ships flying its flag.

The article mentions State parties to UNCLOS shall

establish national law complying with international rules and standards to prevent,
reduce and control the marine environment pollution from the ships flying its flag.
China ratified the MARPOL 73/78 Annex I and Annex II on July 1st, 1983; and then
ratified Annex V on November 12th, 1988.

And MARPOL 73/78 Annex I requires

that the vessel can not discharge oil or oil mixture into the sea only if it conforms to
the provisions of the Convention.

Because MARPOL 73/78 is an international rule

and China as a State party to this Convention, so that China shall abide by UNCLOS
Art.217 and establish national law to comply with MARPOL 73/78 to prevent marine
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pollution from Chinese vessels.

In addition, MARPOL 73/78 is the Convention for

the ships of the State parties, though it does not stipulate the water areas that apply to
the Convention, the purpose of the Convention is requiring the vessels to comply
with the Convention at any time.

That means whenever and wherever the vessel

sails, including sailing on the high seas, or within the internal water, territorial water,
contiguous zone or EEZ of one country, it shall comply with the Convention and it
can not discharge oil or oil mixture to the sea.

In other words, the vessels of State

parties to MARPOL 73/78 shall not discharge oil pollution on the high seas.
However, China only establishes the national law that prevents national ships from
discharging oil pollution within the water areas under jurisdiction.

Therefore,

according to UNCLOS and MARPOL 73/78, China should supplement the
provisions that apply to the national ships causing oil pollution on the high seas.

Last but not least, it is unreasonable if the national ships causing pollution on the
high seas without any penalty.

From the perspective of legal economics, it is

necessary to give some substantial penalties to the ships causing pollution.

Because

implementing the behavior forbidden by the law must be given some sanction.

The

benefit of legal economy is the benefit gained from the actors implementing the
behavior forbidden by the law or the damage given to others, and the cost of legal
economics is the sanction given to the actors implementing the behavior forbidden
by the law.

If the benefit is much more than the cost, the actors would disregard

prohibitive laws, so that the purpose of legislation could not be achieved.

From the above, I suggest modifying the MEPL Art.2 para.1 as follows: “this Law
shall apply to the internal seas, territorial seas, contiguous zone, EEZ, continental
shelf of the PRC and all other sea areas under the jurisdiction of the PRC. This law
provides otherwise, such provisions shall apply”.
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And supplement a paragraph

between Art.62 para.1 and para.2 in Chapter VIII: “the ships flying Chinese flag shall
not discharge pollutants, in accordance with the international rules that China has
ratified, on the high seas beyond the sea areas under the jurisdiction of the PRC”.
And the violating behavior can be punished according to the MEPL Art.73.
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Chapter VI Some countries
countries’’ legislation and practices

As mentioned above, UNCLOS establishes a relative complete jurisdiction system,
especially in ships pollution prevention.

The existence of UNCLOS also changes

the practice of the modern States, and the coastal States enhances the marine
pollution control under their jurisdiction to protect the safety of their marine
environment.

6.1 The legislation and practices in United States

The United States (US) is one of the main initiators of the third UN conference on
the law of the sea, and during the meeting, the US government delegation also
actively participated in drafting, discussing the legal system in different water areas.
However, the US has not ratified the UNCLOS yet.

The US as the only superpower

in the world today, attaches great importance to the control over the ocean.

And its

legislation and practices have great impact on the sea order.

6.1.1 Special oil pollution law

The Coastal Zone Management Act and Marine Protection, Research, and Nature
Reserves Act enacted by United States Congress (USC) were the earliest law about
marine environmental protection.

In 1983, President Ronald Wilson Reagan

declared that US as a coastal States, has sovereignty and the jurisdiction over the
protection and preservation of marine environment in its EEZ (Liu, 2007).

The

Federal Water Pollution Control Act and the revised Clean Water Act were the main
federal law of the US to the control of oil and other harmful substances discharged
into navigable waters.

These domestic laws provided that the US as a coastal States,
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have the jurisdiction of ship pollution prevention and control in its territorial waters
and EEZ.

On 24th March 1989, the accident “The Exxon Valdez” that cost hundreds of
millions of dollars to clean up the oil pollution resulted in the promulgation of the Oil
Pollution Act of 1990 (OPA 90), which had great impact on the global shipping
industry and marine environment protection (Liu, 2007).

It is well known that the

US is not a contracting party to any Convention on oil pollution prevention, and OPA
90 provides a specific and higher standard for oil pollution prevention, which is more
conducive to the protection of the environment and natural resources.

OPA 90 covers almost all of the losses, significantly breaks through their original
compensation principle, and provided complete protection for the victims.

It

introduces the natural resources into the “environment” category, and provided that
damage claims can be arisen for the natural recourses damaged by the oil pollution.
In addition, OPA 90 extends the definition of “the ship”, as a result, except the public
ship, nearly all the tankers, cargo ships, passenger ships and other kinds of ships
leading to oil pollution can be adjusted by the Act.

Furthermore, according to OPA

90, tankers must be with double hull, meanwhile, level and cabin pressure
monitoring device and high level alarm device shall be installed in the cargo oil tank.

6.1.2 Effective oil pollution emergency response plans

In the US, the ships used for transporting oil and dangerous chemicals, in addition to
complying with international standards, must be in accordance with the requirements
of US Environmental Protection Agency (EPA) to establish the corresponding
emergency response plan.
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In order to deal with oil pollution and dangerous chemicals, EPA divides its work
into two specific phases: one is the prevention and preparation phase, including two
important programs, namely, regional oil spill plan and facilities emergency response
plan; the other is the response phase.

6.1.3 The establishment of ship oil pollution fund

EPA requires that “whenever and whatever degree of oil spill accident, accident
parties must immediately report to the federal government, in order to make timely
and effective response and treatment”.

However, when the accident parties escape,

or the parties have no financial ability to assume the liability of cleanup,
consequently the effective clean-up work would be delayed, and this promote the US
government to establish the federal oil pollution fund.

The fund is managed by the

National Pollution Fund Center (NPFC), and according to the above situation, EPA
and United States Coast Guard (USCG) can use the fund to carry out clean-up work.
The fund established by OPA 90 to a certain degree complement and strengthens the
fund set up by Clean Water Act, Deep Port Act, Across the Alaska Pipeline
Authorization Act and External Continental-shelf Act.

Through the domestic law, the US established domestic ship oil pollution damage
compensation mechanism, and became the country with the highest ship-owners'
limitation of liability and the largest fund of compensation in the world.

Practice

shows that money becomes the biggest obstacle for the related management
department to quick response to large oil spill accident.

And USC endowed EPA

with more power in aspect of finance, resources and manpower, especially in federal
oil pollution fund, increasing from the original 36 million dollars to 1 billion.
However, in the aspect of oil pollution damages, the fund is still the supplementary
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liability.

6.1.4 The popularization of sustainable utilization consciousness

In 2000, the US enacted the law of the sea of United States, providing to set up a
completely independent maritime policy committee for a comprehensive review on
the national ocean policy. Then US President appointed 16 senior experts in various
fields of ocean to constitute US commission on ocean policy.

In addition, the bill

proposes some new principles on national ocean policy, such as the principle of
sustainable utilization of marine resources, the principle of raising the awareness of
marine environmental protection, the principle of increasing the investment on
technology and energy development and etc..

And this is an effort for the US to

carry out a comprehensive systematic review on the Marine environment, so as to
develop an effective and long-term benefit of the marine environment protection
strategy.

From USC to the general public, they all have profound understanding of oil
pollution and self consciousness of the marine environmental protection, besides the
effective prevention mechanism and the security control of USCG became the key of
oil pollution prevention, reduction and control in recent years.

Though the purposes

of preventing and reducing the accidents of oil spill are not the same, US federal
government and local government, the carriers and the port operators reached a
certain consensus, and formed a rapid response system between each other, so that to
effectively reduce the damage caused by oil pollution.

rmonized system of integrated management
6.1.5 Ha
Harmonized
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The US as a sea power, has sufficient experience in marine environment management.
In 2004, the US commission on ocean policy submitted a long-term national ocean
policy report provided that: strengthening horizontal coordination between the
federal government departments; strengthening the longitudinal coordination among
the federal government, state governments and local governments; strengthening the
management of fishery and human activities related to the ecological system (Guo,
2013).

The policy put forward a new concept of sea, and the action measures were

specific and have stronger operability, which was strongly supported by the US
government.

The new national marine policy gradually establishes a harmonized

system of integrated management.

National Ocean and Atmospheric Administration (NOAA) that set up in 1970 is a
scientific agency within the United States Department of Commerce focused on the
conditions of the oceans and the atmosphere.

NOAA warns of dangerous weather, charts seas and skies, guides the use and
protection of ocean and coastal resources, and conducts research to improve
understanding and stewardship of the environment (Wikipedia, 2013).
NOAA works toward its mission of protecting the marine environment through six
major line offices, such as the National Ocean Service, the National Weather Service,
the National Marine Fisheries Service, the National Environmental Satellite, Data
and Information Service and the Office of Oceanic and Atmospheric Research and
the Office of Program Planning and Integration.

In addition, the Council on Environmental Quality is responsible for the coordination
of various departments, and oversees the implementation of National Environmental
Policy Act.

It has ten regions to hold federal, state, and local government
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conferences, and to discuss the management issues of carrying out the rules and
regulations to ensure that the laws, regulations and policies are implemented (Li,
2013).

The good cooperation consciousness of the functional agencies that are responsible
for marine pollution management promoted the establishment and perfection of
Harmonized system of integrated management.

6.1.6 USCG

The US attaches great importance to the development of ocean, maintenance of the
marine environment and natural resources, and deem them as an important part of its
global strategy.

USCG is a branch of the United States Armed Forces and one of the seven U.S.
uniformed services. USCG is a maritime, military, multi-mission service unique
among the U.S. military branches for having a maritime law enforcement
mission (with jurisdiction in both domestic and international waters) and a
federal regulatory agency mission as part of its mission set (Wikipedia, 2013).
In order to effectively perform its duties, USCG is equipped with many well-trained
officers and modern equipment, such as cutters, aircraft, boats and weapons.

In addition, in order to ensure the safety of the sea, to prevent and reduce the
pollution caused by ships, USCG implements different management measures for
different types of ships.

42

For general transport ships, USCG mainly adopts the measure of reporting to the port
in advance to strengthen the safety management of marine environment.

According

to the law of the US, all large ships that arrive in the seven large ports in the US shall
report to the port in advance.

And for the ship to Florida, all ships regardless of its

tonnage, need to report to the port in advance.

USCG can allow the ship into the

port if the information provided by the ship is sufficient and the goods carried meet
the safety condition.

And if necessary, USCG has the right to board to prevent and

reduce the marine environmental pollution.

For the ships carrying dangerous cargo, besides requiring the ship to provide
sufficient information, USCG will escort and supervise the ship within the
jurisdiction of the waters until the ship arrives in the port of destination.

For small vessels, including the private yachts, the safety responsibility of pollution
relies heavily on the ship itself, so USCG will adopt the measures of safety education
and guidance to coordinate with the owners of the vessels.

Besides that, USCG also pays much attention to daily waters patrol and supervision
to control the pollution behaviors with the jurisdiction of the waters.

It had

approximately 42,000 personnel, and equipped with different types of helicopters and
patrol boats to ensure the coverage of the waters (Tang, 2013).

In resent years,

USCG continuously improves its management tool, especially in aspect of
technological content, such as the wide application of information technology, so that
it can effectively monitor the ship's position, prevent and reduce the number of
collision accidents, and carry out the coordination of ship pollution accident
emergency response mechanism.
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6.2 The legislation and practice in Canada

6.2.1 Special legislation and measures

Early to the Arctic Waters Pollution Prevention Act in 1970, Canada has made the
rules about the jurisdiction of the marine pollution problems, that is “Canada has the
jurisdiction of pollution control over 100 nautical miles from the shore and the
middle line of the water areas less than 200 nautical miles between Canada and
Greenland” (Chen, 1988).

At present, Canada deals with marine environment

according to the Canada Shipping Act (CSA) enacted in 2001 and the related
regulations.

And the Act provides all kinds of international conventions and

protocol signed by Canada.

The revised CSA can be applied to any ship causing oil

spill accident in the waters under the jurisdiction of Canada.

In recent years, Canada successively formulates the marine water quality standard
and the marine environmental pollution limits standard, and adopted preventive
measures for oil and other harmful substances into the sea.

6.2.2 The Ship-source Oil Pollution Fund

The Ship-source Oil Pollution Fund (SOPF) is a unique feature for Canada to prevent
marine pollution damage, and it can be used not only to pay for the burden sharing of
international oil pollution compensation fee, but also pay for the clean-up fee of oil
pollution damage and anti-fouling measures.

The legislation and practice of Canada shows that the government can establish
corresponding compensation management mechanism after major oil pollution
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accident.

The mechanism can provide the legal basis for the accident jurisdiction

and liability compensation, effective management of SOPF, and advanced payment
of the damages and clean-up costs to ensure the loss can be compensated as soon as
possible.

Different from the model of ship oil pollution fund in US, the compensation
mechanism established by Canada is a combination of international treaties and
domestic legislation.

On the one hand, Canada ratified International Convention on

Civil Liability for Oil Pollution Damage, 1969 (CLC 69) and International
Convention on the Establishment of an International Fund for Compensation for Oil
Pollution Damage, 1971 (FUND 1971), which made the oil pollution damage can be
compensated by international oil pollution fund.

On the other hand, through the

domestic mechanism such as CSA, Canada supplied one hundred million Canadian
dollars as additional compensation to make up for the inadequacy of international
funds, so that the compensation can be more sufficient.

The contributions of

domestic funds are from the cargo owners and oil companies (Yang, 2006).

The

international funds and domestic funds are collected and managed by SOPF, and
SOPF pays the contribution to the international funds and claims indemnity from the
international funds.

6.2.3 Canadian Coast Guard

The Canadian Coast Guard (CCG) is a special operating agency within the
Department of Fisheries and Oceans, and it supports government priorities and
economic prosperity and contributes to the safety, accessibility and security of
Canadian waters.

CCG can respond quickly for chemical and oil leakage accident,

and clean up widespread pollutants within a very short time-frame.
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In order to deal

with the oil spill accidents, CCG set up 72 strategic facilities, which plays an
important role in protection of marine environment (Hu, 2004).

6.3 The legislation and practice in European Union

Strengthening the safety at the sea and prevention of oil pollution has become severe
challenges for European Union (EU) countries.

The “ERIKA accident” occurred in

December 1999 prompted EU to establish a series of measures to improve the safety
of ship, so that to prevent the oil pollution in the waters of EU.

In 2002, EU Commission successively formulated the measures of “ERIKA No.1”
and “ERIKA No.2”.

6.3.1 “ERIKA No.1
No.1””-- ship
ship’’s standard

According to “ERIKA No.1”, in two years after November 2002, port annual
inspections were strengthened for the “dangerous ships” that over the service life
period, in addition, a total ban in European waters on single-hull tankers above
30000 tons will be carried out in 2015, so that the requirements of double hull will be
gradually realized.

Since January 2003, EU Commission would publish the

blacklist of sub-standard vessels, and prohibit them from entering EU ports, so as to
implement more comprehensive and positive Port State Control inspection.

Furthermore, EU governments intensify the inspection of the ship condition, and the
inspection focused on the hull structure and the degree of erosion.

In addition,

basing on the vessel age and living conditions to consider whether to give permission
for the voyage.

Besides, EU also requires all ships to enter the port to equip with
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Voyage Data Recorder (VDR) before 2007, otherwise the ship would be not allowed
to leave, and the shipping company would be responsible for the maintenance of
ship.

6.3.2 “ERIKA No.2
No.2””-- European Maritime Safety Agency

On 27th June 2002, the EU Parliament and EU Council enacted the “ERIKA No.2”
marine safety plan.

“ERIKA No.2” is a supplement to “ERIKA No.1”, it decided to

set up European Maritime Safety Agency (EMSA), and further determined its
mission, including

“assist the Commission in preparing EU legislation in the field of maritime
safety and prevention of pollution by ships; assist the Commission in the
effective implementation of EU legislation on maritime safety and maritime
security, in particular by monitoring the overall functioning of the EU port State
control regime; organize training activities, develop technical solutions and
provide technical assistance related to the implementation of EU legislation help
develop a common methodology for investigating maritime accidents; provide
data on maritime safety and on pollution by ships and help improve the
identification and pursuit of ships making unlawful discharges”. (Wikipedia,
2013)

In addition, since most Marine perils occurred in bad weather, the measures came
into force in early 2004 and also required the ports to forbid ships from sailing, and
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required coastal States to have responsibility for opening port for the ship in danger
and implementing the rescue.

6.3.3 The enactment of special acts

On 5th November 2002, EU Parliament and EU Council adopted the revised the
Directive on Maritime Safety and the Prevention of Pollution from Ships, to
strengthen and to promote the execution of maritime safety legislation.

On the

same day, EU Parliament and EU Council also decided to set up a Committee on
Safe Seas and the Prevention of Pollution from Ships (COSS), to deal with the
related issues about marine pollution from ships and violation of marine safety
orders.

On 1st October 2003, EU Parliament enacted the revised act about “accelerate the
promotion of double-hull tankers or improve the corresponding improvement design
requirements of single-hull tankers.

And this Act played an important role in the

new EU maritime safety policy during the practice and legislation of EU.

It banned

single-hull tankers shipping crude oil, and accelerates the plan of eliminating
single-hull tankers, in addition, provided more essential conditions for the ships over
15 years.

6.4 The legislation and practice in Britain, France and Germany

6.4.1 The establishment and perfection of the national legal policy

In order to strengthen the pollution control of the jurisdiction waters, Britain, France
and Germany enacted the relevant legal policy.
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In 1971, Britain declared that it had

the right to take actions to foreign ship to prevent oil spill on the high sea that can
threaten Britain and its territorial waters.

In the same year, the Iceland government

also announced the 100 nautical miles pollution prevention water area (Chen, 1988).

The Merchant Shipping Act 1995 provides that Britain government implement the
provisions about pollution liability in MARPOL 73/78 and UNCLOS, including the
relevant provisions about marine pollution from ships.

In addition, the Act made

the CLC 92 and FUND 92 come into force in Britain.

6.4.2 Standard and control of the ship

After “Prestige” accident in 2002, France and Spain established tougher rules, such
as expanding the ban of single-hull tanker entering their ports to their water areas,
forcing the single-hull tankers to leave and so on.

In Strait of Dover, Britain directed the water traffic through the advanced Vessel
Traffic Service (VTS) system so as to prevent, reduce and control the pollution and
damage from ships.

6.4.3 International cooperation and the regional cooperation

The Germany government has always attached great importance to the protection of
the marine environment, and successively ratified relevant International Conventions
on marine environmental protection, especially dedicated to strengthen the
cooperation in the system set up by Convention for the Protection of the Marine
Environment of the North-East Atlantic (OSPAR Convention).

It integrated marine

environmental protection into shipping industry, reduced the pollution and damage
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from ships, so as to sustainable use of marine environment, marine species and their
living space (Liu, 2013).
Marine environmental protection needs international cooperation, and regional
cooperation is more feasible.

In recent years, the coastal States around North Sea

and Baltic established the regional convention and plan on marine environment
protection, and formed a set of cooperation mechanism, which can effectively reduce
and control the pollution from ships.

Baltic Marine Environmental Protection

Committee (BMEPC) is a regional cooperation organization responsible for Baltic
marine environment protection.

And the protection of North Sea included OSPAR

Convention and Bonn Agreement revised in 1983 to ensure mutual cooperation in the
avoidance and combating of environmental pollution.

In March 2002, the coastal States around North Sea held the fifth protection of North
Sea international conference, to discuss the cooperation issues and the
implementation the rules and standards of international agreements on the EU level
to prevent, to reduce and to control the pollution from ships.

In addition, the

conference further analyzed the various measures to protect their shores and coastal
waters from the ship pollution hazard.

In June 2003, BMEPC and the related organizations of OSPAR Convention
cooperated for the first time, they Jointly held a minister secondary-level conference
of 21 States parties at Bremen in Germany, have minister secondary-level conference,
to discuss the issues about reducing harmful substances emissions, improving
shipping safety, delimiting some waters as PSSA etc.

6.5 The legislation and practice in Japan
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Japan is an island country, and its social life and economic development highly
depend on the ocean.

During the formulating relevant to prevent, reduce and control of Marine pollution
legal policy, the Japanese government attaches great importance to the advice of
authoritative experts.

Therefore, there is an ocean development council that is the

highest decision-making advisory body in Prime Ministers of Japan to ensure the
marine issues are dominated and unified.

6.5.1 Coordinated regulatory agencies

The management on marine environment is mainly carried out by the coordinated
work by Ministry of Transport, Ministry of Agriculture and Fishery, Ministry of the
Environment, Ministry of Science and Technology, Ministry of Land and
Infrastructure, Ministry of International Trade and Industry and Japan Defense
Agency.

Among them, Ministry of the Environment is an important agency

responsible for formulation and research on marine environmental policy, and the
assessment and monitoring of the development of marine environment.

Another

important regulatory agency is Ministry of Land and Construction, which is
responsible for ocean development macroscopic planning, development and
protection of the coastal waters, and control and prevent marine environmental
pollution.

As a standing department of government, the joint council of ocean development is
responsible for formulation and implementation of ocean development policies.

It

is composed of the head of ten Ministries, including the Ministry of Transport,
Ministry of Agriculture and Fishery, Ministry of the Environment, Ministry of Land
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and Infrastructure, Ministry of Foreign Affairs, Ministry of Post, Ministry of Science
and Technology etc.

The joint council developed marine development plan in 1990,

1995 and 1999, to continuously improve the management of Japanese ocean
development (Shi, 2013).

Japanese relative

comprehensive

marine management

system

defines

the

responsibilities of the central and local governments at all levels, so as to prevent,
reduce and control the pollution and damage from ships, and realize the ultimate goal
of protection of the marine ecological environment and natural resources.

6.5.2 Japan Coast Guard

The Japan Coast Guard (JCG), formerly the Maritime Safety Agency, is under the
oversight of the Ministry of Land, Infrastructure, Transport and Tourism, and is
responsible for the protection the coast-lines of Japan.

It was founded in 1948

(Wikipedia, 2013).

JCG assumes the guard missions of the whole territorial waters and EEZ, maintain
the maritime rights and interests within the water areas under jurisdiction, and has
formed a comprehensive law enforcement network by the advanced equipments.

As of April 1, 2009, JCG had six functional departments, including
Administration Department, Coast Guard Research Center, Equipment and
Technology Department, Guard and Rescue Department, Maritime Traffic
Department, Hydrographic and Oceanographic Department, and maintains two
special forces units: the Special Security Team and the Special Rescue Team.
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In addition, JCG has divided the nation into eleven regions to facilitate its coast
guard operations, and operates 455 watercraft, including 121 patrol vessels, 234
patrol crafts, 63 special guard and rescue crafts, 13 hydrographic survey vessels
and etc., 73 aircraft, including 27 fixed wing and 46 helicopters (Wikipedia,
2013).

6.6 The legislation and practice in India

6.6.1 The establishment of the centralized and unified information database

The Indian government follows the concept that sea is common human heritage, and
attaches great importance to strengthening international cooperation with other
countries, and establishes a whole set of comprehensive legal system about ocean
space and marine fishery, to monitor and protect the marine environment and its
natural resources.

In addition, the Indian government set up a centralized and unified information
system, and compares and analyzes the information obtained from abroad through an
appropriate mechanism; thereby make their own country have a set of database to
provide service for coordinating agencies and various activities.

The establishment of the relative and centralized database can provides data basis for
legal policy of further prevention, reduction and control of marine pollution from
ships.
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6.6.2 Indian Coast Guard
The Indian Coast Guard (ICG) is the department that is responsible for the protection
of India’s maritime interests and maritime law enforcement.

It was formally established on 18th August 1978 as an armed force of the Union
by the Coast Guard Act, 1978.

It operates under the Department of Defence of

the Union Ministry of Defence.

Its mission is the protection of India's maritime

interests and enforcement of maritime law with jurisdiction over both territorial
(including contiguous zone and exclusive economic zone) and international
waters. (Wikipedia, 2013)

However, due to the limitation of capital, science and technology, at present, ICG’s
function is only located in the specific waters in limited, and maintain effective
monitoring in the sea area having border disputes.

By the end of 2012, ICG was

on track to operate 42 Coast Guard Stations, 5 Coast Guard Air Stations and 10 Coast
Guard Air Enclaves.

6.7 The legislation and practice in South Korea

South Korea is a peninsula with small land territory, and the sea area it claims under
the jurisdiction is 4.5 times as much as its land territory.

The South Korea also

attaches great importance to the prevention and control of the pollution from ships,
and the development and utilization of ocean resources.

6.7.1 The establishment and perfection of national legal policy
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South Korean Marine Pollution Prevention Law provides the regulations about oil
contamination and harmful substances from ships and marine environment protection,
and after many times’ revision, the Law is further improved and perfected.

The

revised edition in 1999 based on the original regulations about the contaminant from
ships or maritime facilities increased the contents about source of pollution of the
pollutants discharged into the sea.

“Ocean South Korea 21” is the published national marine strategy of South Korea,
which aims at the blue revolution to enhance national Marine rights in the 21st
century.

There were three basic goals in the strategy, which is “enhance the vitality

of South Korea's territorial waters; develop the knowledge-based ocean industry;
adhere to the sustainable development of marine resources” (Tang, 2013).

In

addition, the strategy established seven specific objectives that were made of 100
specific plan, and the contents related to the jurisdiction of marine pollution from
ships were as follows: “for the new international sea areas, using the navy and the air
defense capability to maintain maritime sovereignty; through the marine oil spill
emergency response plan to strengthen the monitoring and management of foreign
ships; establishing a comprehensive traffic management network to make the marine
environment cleaner and safer.

6.7.2 The South Korea Coast Guard

The South Korean government constantly adjusts the regulatory agency of marine
environmental protection.

In August 1996, South Korea combined the Fisheries

Agency, Coast Guard and other departments related to marine affairs, and set up the
Ministry Of Maritime Affairs And Fisheries to execute the highly centralized and
unified management on marine environmental protection.
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The South Korea Coast Guard (KCG) is the only marine law enforcement agency in
South Korea, and it has a strong financial support.

It is responsible for maritime

safety and control off the coast of South Korea, and equips with advanced equipment,
vessels and aircraft.

Its high degree of automation can response quickly in

emergency situation, and makes it play an important role in protection of marine
environment and natural resources.

6.8 Analysis of the similarities of the legislation and practice

Through the comparison of the legislation and practice mentioned above, we can find
some similarities in marine advanced country.

First of all, advanced marine pollution legislation is the basis of prevention,
reduction and control of pollution from ships.

These countries all established the

domestic special ship pollution legislation, and the legislation can supply solid legal
basis for maritime law enforcement activities.

Secondly, efficient and unified marine environmental management department is
advantageous to the coordination between central and local governments at all levels
to perform their duties, so that they can work effectively to carry out the prevention
of pollution and protect the marine ecological environment.

Though, these

countries’ political systems are different, and the marine environmental management
systems are not completely equivalent, we can find out some common experience.
Firstly, it is necessary to set up a coordinating body responsible for command and
dispatch;

Secondly, the relative centralized marine environmental management

institutions is advantageous to carry out the coordination work; finally, modern
advanced information system can further meet the needs of the modern marine
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environmental management work.

Thirdly, the maritime law enforcement agencies with strong financial and technical
support are in common in these countries.

Though the names granted by the

governments are different, the agencies equipped with advanced facilities and
equipment all plays an important role in prevention of pollution from ships.

The

experience of USCG and JCG shows that the maritime law enforcement agencies
with accurate militarized management can assume the responsibilities of maritime
traffic safety management and marine biological resources protection, as well as the
management of major marine oil spill accidents.

Last but not least, in recent years, the international cooperation on marine
environment protection is from strength to strength.

On the one hand, conducting

international cooperation under the UN framework can coordinate the marine
environmental protection measures among nations, and enact resolutions to
implement the prevention, reduction and control of marine pollution.

On the other

hand, by regional cooperation, ship pollution prevention work can be carried out.
For example, on 9th July 2004, the 1976 Barcelona Convention for Protection
against Pollution in the Mediterranean Sea was replaced by the Convention for the
Protection of the Marine Environment and the Coastal Region of the Mediterranean;
in addition, the Mediterranean Action Plan and the North-West Pacific Action Plan
have a positive cooperation on preparation and responding to oil spill.
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Chapter
ChapterⅦ Existing problems and recommendations

7.1 The problems existing in maritime supervision in China

Comparing with the developed countries, there are some problems existing in China
MSA’s supervision on the pollution prevention from ships.

Some problems can be

improved by effective cooperation and capital investment, and some deep problems
can only be improved by reform and legislation.

7.1.1 Legislation

The legislation of maritime supervision has improved a lot in recent years.
However, the existing maritime legal system can not effectively protect the sea areas
from the vessel pollution. And this is reflected in the following respects:

Firstly, the present maritime legal system lays particular stress on flag State control,
and lacks unified and systemic regulations on port State control and coastal State
control.

There is no provision about the obligation and duty of coastal State

jurisdiction on the pollution prevention in the general law, such as MTSL.

And the

existing provisions are in the specific regulations, which are with low legal hierarchy.
In addition, these provisions are too general and lack operability, and the concepts in
coastal waters are indistinct, which does not distinguish characteristics of the
different water areas.

Secondly, the present maritime legal system does not solve the relationship between
international conventions and domestic legislation.

The legal status of international

conventions, including UNCLOS, is not clear in maritime law framework and
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practical application.

Generally speaking, international conventions need to be

transformed in accordance with national conditions, after that the provisions can be
implemented effectively.

Because the relationships between international

conventions and domestic legislation are not clearly defined, and the coastal State
jurisdiction is lacked in domestic legislation, and domestic laws and regulations are
also lacked for dealing with the special cases in coastal waters.

Though the

competent authority can refer to the provisions in the international conventions, this,
to a certain extent, reflects the shortcoming in maritime legislation, and could bring
negative impact on safeguarding China's maritime rights and interests.

Thirdly, some of the laws and regulations in China have been enacted for many years,
and some provisions can not meet the needs of management at the present stage.
For example, MTSL was enacted in 1984, and it played an important role in marine
traffic safety management and the protection of the safety of ships, facilities and
human life and property.

However, gradually, MTSL can not catch up with the

development of maritime traffic and activities.

Therefore, the legal system lags,

which could not solve some new problems.

7.1.2 Enforcement

In recent years, China MSA has made a great progress in improving the supervision
capability, especially in building and using the large coastal patrol ships.

But in

general, the present supervision measures and capability still give priority to the
water areas near the ports; the supervision capability in the coastal water areas is not
strong enough.

The law enforcement equipment is insufficient and under developed.

The space-time cover ability and monitoring ability is weak out at sea.
of air and naval surveillance and obtaining evidence is limited.
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The ability

The emergency

response ability is insufficient.

As a result, the drawbacks prevent the law

enforcement from being carried out effectively.

7.1.3 Management system

At present, the management system of our country is mainly formed by China MSA,
China SOA, CFA, CBCG, CC etc.
labor is clear.

From the perspective of law, the division of

However, in practice, this multi-sectoral management system is

likely to cause the loss and overlapping of functions and responsibilities.

As

mentioned above, in order to improve this situation, the Chinese government has
integrated some departments to form a new marine administrative department- China
Coast Guard.
process.

However, the newly-built department is still in the preparation

The collaboration between marine departments also need running-in in

practice in future.

7.2 Recommendations

In order to improve the present law enforcement situation and better protect our
marine environment, we should draw lessons from foreign advanced experience.
This section will present some possible, practical recommendations from above
perspectives.

7.
2.1 Legislation
7.2.1

Though there are many laws and regulations related to the marine environment
protection in China, the laws and regulations are lack of systematization.

China

should establish a basic ocean law to determine the basic development principle,
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policy, goals and plans of our country, which can also provide direct basis for other
laws and regulations.

Meanwhile, the basic law can provide national legal basis for

settling the practical disputes over maritime rights and interests, which would play an
important role in handling marine disputes properly.

In addition, some of the laws and regulations in China have enacted for many years,
in order to better protect the marine environment and country’s interests, some
outdated laws and regulations urgently need to be revised.

Moreover, the

relationship between the international conventions and domestic law need to be
solved, so that the international conventions can be effectively applied.

.2 Enforcement
7.2
7.2.2

The maritime legislation does not grant enough enforcement authority in pollution
prevention to China MSA.

UNCLOS Art.219 provides the rights of proceeding and

administrative measures if the vessel is in violation of applicable international rules
and standards relating to seaworthiness of vessels and thereby threatens damage to
the marine environment.

However, China as an important flag State, coastal State

and port State, lacks perfect and standard administrative enforcement measures and
specific implementation process in our laws.

In addition, China MSA lacks advanced equipment to carry out effective law
enforcement activity.

In recent years, China MSA has reformed on a large scale,

and various undertakings have made great progress.

But the maritime regulatory

model in our country still relies on coastal and port water areas safety law
enforcement.

And there is absence of effective supervision on the accidents in

navigable water and construction work out at sea.
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Compared with the developed

countries, China MSA lacks advanced enforcement equipments, including patrol
vessels and aircraft that can meet the requirements of law enforcement far offshore.
Therefore, China MSA needs to build a enforcement team with strong mobility and
adaptability to carry out effective supervision on the sea areas under jurisdiction.

7.2.3 Cooperation

As we know, positive interagency co-operation can make work effective and prevent
work from duplicating or missing (Zhou, 2013).

In order to enhance the

cooperation with other domestic marine administrative departments, China MSA
should take measures as follows:

Firstly, China MSA should strengthen the research of UNCLOS, besides the rights
and interests under the jurisdiction of China MSA, also research on all the marine
rights and interests of coastal States.

Meanwhile, strengthening the study on our

marine laws and regulations and integrate the jurisdiction of China MSA into
national marine rights and interests.

In addition, understanding the responsibilities

and operating mechanism of other marine administrative departments.

The above

measures are the basis of cooperation.

Secondly,

establishing

effective

information

channels,

different

marine

administrative departments form a effective information sharing and regional
cooperation in pollution prevention.

In addition, achieving resource sharing and

establishing joint law enforcement system, utilizing the limited planes, ships and
other tools, taking effective measures improve the effectiveness of marine
administrative law enforcement work.

62

In addition, China MSA should enhance the international cooperation.

In recent

years, international maritime conventions emerge one after another, and the “tacit
acceptance method” adopted by IMO speeds up the revision of the conventions.
And this situation increases the pressure on developing countries; meanwhile the
component of political meaning in conventions also increases.

Therefore, China

MSA should enhance the cooperation with IMO, so that could have a deep and
correct understanding of the purpose and significance of relevant conventions.

Besides the cooperation with IMO, China MSA should be committed to the
development of bilateral and multilateral maritime cooperation.

According to

UNCLOS, the coastal States may undertake physical inspection or institute
proceedings if the foreign vessel violated the Convention or applicable international
rules and standards for the prevention, reduction and control of pollution from
vessels.

Therefore, the State parties should enhance the communication and

cooperation to handle the illegal discharge behavior of foreign vessels in accordance
with the Convention properly, and hand over, feedback the cases without disposing
power.
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Chapter VIII Conclusions

Since the implementation of UNCLOS in China, China MSA as the competent
authority of maritime navigation safety and marine environment protection, has
achieved rapid development and made a positive contribution to Chinese maritime
traffic safety and Marine environment protection.

However, there are still some

problems that need to resolve in maritime administrative management, including
serious marine pollution, the external disputes in marine water areas and resources,
imperfect marine law and regulations, lack of cooperation between marine competent
authorities, not strong enough compulsory enforcement power, not advanced
equipment, lack of effective monitoring mechanism in the sea area etc.

Admittedly, many problems and difficulties have to be overcome to protect the
marine environment, China MSA should improve administrative law enforcement in
accordance with UNCLOS as follows:

Firstly, modifying the maritime administrative laws and regulations according to
UNCLOS, and establishing a new maritime administrative legal system to protecting
national benefits.

Secondly, with the improvement of maritime equipment and the development of
maritime informationization construction, the law enforcement ability on pollution
prevention should be enhanced, especially the monitor and supervision ability at the
EEZ.

Last but not least, the cooperation between the competent authorities should be
enhanced to form joint forces for marine rights and interests.
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